Review of Information and Exclusion by Lior Jacob Strahilevitz by Melnick, Todd G. E.
Fordham Law School
FLASH: The Fordham Law Archive of Scholarship and History
Staff Publications Law Library
Spring 2012
Review of Information and Exclusion by Lior Jacob
Strahilevitz
Todd G. E. Melnick
Fordham University Law School, tmelnick@law.fordham.edu
Follow this and additional works at: http://ir.lawnet.fordham.edu/staff_publications
This Book Review is brought to you for free and open access by the Law Library at FLASH: The Fordham Law Archive of Scholarship and History. It
has been accepted for inclusion in Staff Publications by an authorized administrator of FLASH: The Fordham Law Archive of Scholarship and History.
For more information, please contact tmelnick@law.fordham.edu.
Recommended Citation
Law Library Journal, Vol. 104, No. 2, p. 327-329 (Spring 2012)




five	 chapters,	 largely	because	Schwabach	uses	 real-world	disputes	 as	 examples	 to	
support	his	analysis.	Unfortunately,	two	of	these	disputes	never	actually	reached	the	
litigation	stage,	and	the	third,	although	resolved	in	a	reported	decision,	involved	a	
fan-created	 work	 (The Harry Potter Lexicon)	 that	 strains	 the	 definition	 of	 fan	
fiction.17
¶50	 Schwabach	 concludes	 his	 study	with	 a	 speculative	 section—“Fanfic:	 The	
New	Voyages”—on	legal	issues	that	fan	fiction	may	face	in	the	future,	such	as	the	
possibility	 for	 conflicts	 between	 competing	 fan	 fiction	 writers	 and	 the	 blurring	
distinction	between	authors	and	fans.	Three	short	appendixes	(a	G.K.	Chesterton	




¶51	Overall,	Fan Fiction and Copyright	is	a	very	useful	introduction	to	a	mar-
ginal	but	emerging	area	of	intellectual	property	law.	A	unique	and	relatively	inex-





or	 practical	 guidelines	 for	 litigating	 cases	 that	 involve	 fan	 fiction	 and	 copyright	
issues.	One	final	note:	Schwabach	seems	to	be	a	fan	fiction	enthusiast.	This	leaves	
him	very	 familiar	with	the	community	and	 its	 language,	but	he	occasionally	gets	
carried	 away	 and	veers	 off	 on	 tangents	 that,	 though	 interesting	 in	 and	of	 them-
selves,	do	not	really	belong	in	a	book	on	the	legal	aspects	of	fan	fiction.
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more	just	through	the	wider	dissemination	of	information	that	is	conventionally	
considered	private.
¶53	In	the	first	portion	of	 the	book,	Strahilevitz	 lays	 the	groundwork	for	his	





applicants	 who	 do	 not	 ace	 its	 test	 of	 I.Q.	 and	 computational	 skill,	 and	 Trump	
Tower	 can	 reject	 a	would-be	 tenant	 based	on	 a	 suboptimal	 credit	 report.	Other	
owners	use	 subtler	means	 to	 exclude.	 Some	use	design	and	marketing	 to	 imbue	
their	 property	 with	 “exclusionary	 vibes”	 (p.4)	 meant	 to	 discourage	 disfavored	
applicants	 from	 seeking	 entry.	 Thus,	 a	 bar	 owner	 might	 keep	 out	 suburbanite	
patrons	by	promoting	the	establishment	as	a	haven	for	bikers.	Even	more	subtly,	





¶54	 In	 the	middle	 section	of	his	book,	 Strahilevitz	briefly	describes	how	 the	
choices	 property	 owners	 make	 between	 these	 strategies	 are	 influenced	 by	 the	
amount	of	information	generally	available	about	the	private	thoughts,	inclinations,	
and	personal	histories	of	potential	entrants.	Under	a	regime	in	which	information	
of	 this	 sort	 is	 plentiful—perhaps	because	 the	privacy	of	 arrest	 records	or	 credit	
reports	 is	 unprotected—owners	 exercise	 their	 bouncer’s	 right	 and	 exclude	 or	
include	as	the	data	dictate.	When	this	information	is	scarce—where	the	privacy	of	










rior	 education.	 If,	 rather	 than	protecting	 the	privacy	of	 job	 seekers,	 government	
promoted	absolute	transparency	and	provided	access	to	reliable	information	about	
the	 criminal	 history,	 financial	 status,	 and	 educational	 attainment	 of	 applicants,	
employers	would	be	able	to	make	confident	hiring	decisions	based	on	actual	risk	
factors	instead	of	historically	disfavored	proxies	like	race,	gender,	or	age.	Or,	gov-
ernment	 might	 provide	 trial	 lawyers	 with	 a	 deep	 file	 of	 conventionally	 private	
information	about	prospective	jurors	prior	to	voir	dire,	thus	encouraging	attorneys	
to	 stop	 issuing	 challenges	 on	 the	 basis	 of	 race	 and	 to	 exclude	 would-be	 jurors,	
instead,	on	 the	basis	of	actual,	 justifiable	 facts.	Leave	 it	 to	an	acolyte	of	 law	and	
economics	like	Strahilevitz	to	propose	a	solution	to	the	problem	of	discrimination	











intuitive	 and	mind	 expanding,	 but	 the	 text	 holds	 little	 value	 for	 firm	 and	 court	
librarians	 looking	 for	materials	 to	 support	practicing	 lawyers.	 Strahilevitz’s	 ideas	
may	very	well	influence	future	legal	doctrine,	but	the	speculative	and	hypothetical	
nature	of	his	book	suggests	that	it	is	best	suited	to	the	legal	academic	market.
